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MEMORANDUM ONTHEPROPERHUMANSEXUALRIGHTSANDGHANAIAN

FAMILYVALUESBILL,2021

COMMENTSFROM THECOMMISSIONONHUMANRIGHTSANDADMINSTRATIVE

JUSTICE(CHRAJ)

INTRODUCTORYREMARKS

The “Proper Human SexualRights and Family Values” billhas generated

considerablepublicdebatefrom acrosssectionofGhanaianssinceitscontent

becamepublic.Ononehand,proponentsofthebillhavedefendeditastimelyand

expansivewiththeview toaddressingthelacunaeintheexistinglawsagainst

activitiesofLGBTQ+persons.Opponentsontheotherhand,havearguedthatthebill

hasfarreachingconsequencesforthehumanrightsofLGBTQ+personswhoare

consideredoneofthevulnerablegroupsinthecountry.

TheCommissiononHumanRightsandAdministrativeJustice(Commission)isa

ConstitutionalBodyestablishedpursuanttothe1992Constitution(theConstitution)

bythe CHRAJAct,1993(Act456)topromoteandprotectthehumanrightsand

freedomsofallpersonsinGhana.TheCommissionisthusmandatedbyarticle218(f)

oftheConstitution“toeducatethepublicastohumanrightsandfreedomsbysuch

means as the Commissionermay decide including publications,lectures and

symposia..”

ItisalsoimportanttoemphasisethattheCommissionrecognisestheconstitutional

obligationimposedonParliamentbyarticle93(2)whichstatesasfollows:

“subjecttotheprovisionsofthisConstitution,thelegislativepowerofGhana

shallbevestedinParliamentandshallbeexercisedinaccordancewiththe

Constitution.’’(Emphasisours)

However,astheNationalHumanRightsInstitutionoperatinginaccordancewiththe

ParisPrinciples,theCommission isadditionallyenjoined to provideadvisories,

recommendations,opinions to government(including Parliament)and public

officialsonissuesofhumanrightsconcern.

ItisthereforeagainstthisbackdropthattheCommissionhaselectedtoprofferits

opinion/recommendationsontheProperHumanRightsandSexualValuesBilltothe

ParliamentofGhanaforsoberreflectionandpossibleconsideration.

GENERALCOMMENTS

TheCommissionhasobservedthatthefollowingthemesformedthebasisorraison

d’etreofthebillasexpressedinthememorandum accompanyingit.

a.Culture

Page(i)paragraph(4)states“….thehousewantstostatewithoutequivocationthat
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throughouthistory,nowheredoesaGhanaianculturesubscribetoLGBTIwhichisa

taboo,inhumanandalientoourGhanaiansociety.”

Itisnotindoubtthateverysocietydeterminesitsownculturalvaluesandpractices

and therefore the argumentofculture in the contextofrights is nota new

phenomenon.Itishoweverworthmentioningthatcultureisdynamic,evolving,andin

factinclusive.ThecommitteeonEconomicSocialandCulturalRights(CESCR)

definescultureas“broad,encompassingallmanifestationsofhumanexistenceand

alsoasalivingprocess,historical,dynamicandevolvingwithapast,apresentanda

future”.Itisalsoequallytruethatineverysocietywhilesomeculturalpracticesmay

bedominant,othersmaynotbutdeservingofequalprotectionbeforethelaw.

RelatedtothecultureargumentisthenotionthatLGBTQ+isalientoAfrica.While

theterm ‘LGBTQ+’andhumanrightsforthatmattermayberegardedaswestern

constructs,thephilosophy(values)whichundergirdthem –dignity,equalityandnon-

discrimination–applytoallhumanseverywhere.Indeed,thesevalueshaveshaped

anti-colonialstrugglesinGhanaandtherestofthecontinent,andcontinuetoshape

differentstrugglesacrosstheworldtoday.

WhiletheCommissiondoesnotseektoengageParliamentonahistoricaldebate

aroundLGBTQ+,itisequallyrelevanttomentionthatsomeanthropologicalstudies

havealsoshownthatcertainculturalpracticesandvaluesacrossthecontinent

provedthatsame-sexconductexistedonthecontinentevenbeforecolonialization.1

MurrayandRoscoe’sseminalwork,“Boywivesandfemalehusbands:studiesof

African homosexualities”empiricallydemonstrated theprevalenceofsamesex

relationsinatleast50Africansocieties.2InGhana,termssuchas“’KojoBesia”,Obaa

Barimas”pointstotherecognitionofgenderfluidityofsomemembersofthesociety.

b.Religion

Page(iii),paragraph(1)stipulates“civilsocietyorganisationsincludingthenational

coalition for proper human sexualrights and family values which is the

amalgamationofChristianandpara-Christianbodies,religiousbodiesincludingthe

GhanaPentecostalandCharismaticCouncil,thecoalitionofMuslim organisations,

theadvocatesforChristhavecondemnedtheadvocacyoftheactivitiesofpersons

insupportofLGBTQ+persons.”

Unquestionably,ChristiansandMuslimsform significantpercentageoftheGhanaian

population,andassuchthevaluesoftheseAbrahamicreligionsaremostlikelyto

influenceanynationalconversation.Whilethismaybetrue,theGhanaianstateis

largelyregardedassecularbasedonConstitutionalethosthanareligiousonegiven

thatnoparticularreligiousgrouplayclaim totherepublicbeinggovernedbasedon

itsdoctrine.

1SOMurray‘homosexualityintraditionalsub-SaharanAfricaandcontemporaryAfrica’inMurray&
Roscoepp1-18)
2SOMurray&W Roscoe(ed)1998)Boy-wivesandfemalehusbands:StudiesofAfrican
homosexualities(in)BAnderson‘PoliticsofHomosexualityinAfrica’(2007)1Africana123
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TheI992Constitutionforinstancestatesinthepreambleasfollows:

“…wethepeopleofGhana,inexerciseofournaturalandinalienablerightsto

establishaframeworkofgovernmentwhichshallsecureforourselvesand

posteritytheblessingsofliberty,equalityofopportunityandprosperity”.Also,

article1(2)stipulatesthattheConstitution shallbethesupremelaw of

Ghana…”

Itis the considered view ofthe Commission that,Ghana is a constitutional

democraticnationandassuch,constitutionalethosoflibertyandequalitymust

guideeveryorganofgovernmentwhenperformingafunctionundertheConstitution

(seearticle12(1)ofConstitution)

c.CriminalLaw

Anotherjustificationforthebillisthatsection104oftheCriminaloffencesAct,

1960(Act29)isinadequatetoappropriatelydealwithLGBTQ+asacriminaloffence.

Itishoweverimportanttorevisitcertainfundamentalprinciplesunderpinningthe

foundationofcriminallaw.Scholarshavedifferedinopinionastowhatshouldform

thebasisforcriminalisingaparticularconduct.JohnStuartMills,oneoftheleading

scholarsinthefield,contendedthatthepurposeofcriminallaw isessentiallyto

protectthe “public from harm.”Therefore,should sexualactivitybetween two

consenting adults pass as “harm to society” and which should warrant

criminalisation?Furthertothis,isthequestionofmensreaandtheactusreus

requirementswhichmustbesatisfiedforanacttobedeemeda“crime.”The

resultantquestionis,whetherindividualsholdingthemselvesasLGBTQ+persons

enoughtowarrantanarrestbasedontheirsexualorientation?Thishasthetendency

tooccasionunbridledprofilingofpersonsbasedontheirperceivedgender/sexual

orientationtherebyleadingtoarbitraryarrestsanddetentionofLGBQ+persons.

d.HumanRightsLaw

TheCommissionhasagainobservedthatspecificreferenceshavebeenmadeto

internationalhumanrightslawtosupportthepassageofthebillparticularlyarticle

2(4)oftheUNCharter.Further,referenceisalsomadetoarticles12(2),17(1)and

21(1)(a)and(d)ofthe1992Constitution,Vigilantism andRelatedOffencesAct,

2019andtheCybersecurityAct.

Draftersarguethatwhilerightsarenotabsolute,thefreedom toassociateand

advocateforchangeinlaworpublicopiniontowardsLGBTQ+personsdonotarise

onthepremisethattheactortheirstatusiscriminalisedinthefirstplace.These

legislationshavethusbeenemployedtofortifytheargumentofanyrestriction

placedonthefreedom ofpersonsidentifyingasLGBTQ+toexpresstheiropinionor

sentimentsonhowthecurrentbillcanunderminetheirhumanrightsgenerally.

Attheheartofhumanrightsdiscoursearethesefundamentalquestions.Whatdoes

itmeantobehuman,and,whodecideswhoisworthyofrightsandwhoisnot?Also,

whethersexualorientationisahumanright?Thisobviouslyraisesthemainquestion
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ofwhatconstituteshumanrights.Generally,humanrightsareentitlementsand

claimsindividualsmakeagainstthestateandnon-stateactorsbyvirtueoftheir

humanity.Humanrightsandfundamentalfreedomsseektoprotecthumanbeings

from fearand want,particularly threats ofviolence,assault,harassmentand

discriminationinanyform whatsoeverthatpotentiallyunderminethecivil,political,

economic,socialandculturalrightsasguaranteedundertheuniversallyacclaimed

standardsettinghumanrightsInstrument– theUniversalDeclarationofHuman

Rights(UDHR)

Therefore,doessexualityorgender/sexualorientation qualifyashuman rights

worthyofprotection?Inotherwords,whetherwhom apersonisattractedtosexually

isanentitlementoraclaim onecanmake?Sexualorientationofanindividualisan

intrinsicaspectofapersonandpartofthemultipleidentitiesanindividualembodies.

Forinstance,anindividualcanembodymultipleidentitiessuchasgenderidentity,

race,socio-economicstatus,religion,includingsexualorientation.Indeed,itispartof

anembodimentofwhoapersonis.AsobservedbyjudgeElburuoftheHighcourtof

Botswana:

“Sexualorientationisnotafashionstatement.Itisanimportantattributeof

one’spersonality.3

Incontrovertibly,human rights are notabsolute.However,anylimitations must

complywiththelimitationtest.Thus,alimitationonarightmustbeabsolutely

necessaryfortheadvantageswhichfollow;mustnotrendertherightillusory,and

mustbe founded on legitimate state interest.4By way of illustration,when

governmentdeclaredlockdownduringtheoutbreakofthecoronaviruspandemic,the

freedom ofmovementandotherrelatedrightswerecurtailed.Thoserightsand

freedomsderogatedwerejustifiedbecausethepurposewastosafeguardpublic

health and safetywhich wasunderthreat.Itwasalso fora legitimate cause

(protectinglives),andlawful(passageofvariousExecutiveInstruments).

Additionally,Ghana has ratified the African Charterand otherhuman rights

instrumentswhichenjoinshertorespect,protectandfulfilthehumanrightsofits

people.TheAfricanCharterwhichisanAfrican-basedhumanrightstreatyenjoins

Statepartiestoensurethat“everyindividualshallbeentitledtotheenjoymentof

rightsand freedomsrecognised and guaranteed inthepresentcharterwithout

distinctionofanykindsuchasrace,ethnicgroup….orotherstatus”5.Theinclusionof

thewords“otherstatus”meansthatthedraftersoftheCharterrecognisethe

evolvingnatureofthehumanidentityasanon-exhaustivelisttoaccommodatenew

identitiesorstatuswiththepassageoftime.

Itisinstructivetomentionthatarticle28oftheAfricanCharteralsoprojectsthe

3BBCNews.(2019)Botswanadecriminaliseshomosexualityinlandmarkruling.RetrievedAugust8,
2019,from https://www.bbc.com/news/world-africa-48594162
4ConstitutionalrightsprojectandothersvNigeria(2000)AHLRR227paras41&42,Mediarights
agendaandothersvNigeria(2000)AHRLR200para67-69.
5AfricanCharteronHumanandPeople’sRights(1986)article2
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enviableAfricanvalueoftoleranceasatoolforhumanrightsprotectionbystating

that“everyindividualshallhavethedutytorespectandconsiderhisfellow beings

withoutdiscrimination,andtomaintainrelationsaimedatpromoting,safe-guarding

andreinforcingmutualrespectandtolerance.”ItisthepositionoftheCommission

thatwhilethe“majority”mayregardLGBTQ+asunwelcome,itdoesnotdetractfrom

LGBTQ+personstheirhumanitybutrathertolerancecoupledwithdialogueforan

effective engagementholds more promising future forbetterhuman rights

protectionasopposedtocriminalisation.

Significantly,theAfricanCommissiononHumanandPeople’sRights–anorganof

theAfricanUnionadoptedResolutiononProtectionagainstViolenceandOther

HumanRightsViolationsAgainstPersonsontheBasisoftheirRealorImputed

SexualOrientationorGenderIdentity(Resolution275) in2014whichisderived

from articles2,3,4and5oftheAfricanCharterontherighttofreedom from

discrimination,equality,lifeanddignityrespectivelyandcalledonstatepartiestothe

African Charter “to ensure thathuman rights defenders work in an enabling

environmentthatisfreefrom stigma,reprisalsorcriminalprosecutionasaresultof

their human rights protection activities, including the rights of sexual

minorities.”6TheCommissionisoftheview thatasastatepartytotheAfrican

Charteranditscorrespondingresolutions,Ghanaisexpectedbythelongstanding

legalprincipleofpactasuntservanda7tocomplywithobligationsimposedonherby

treatiesratifiedvoluntarilyingoodfaith.

e.Freedom ofExpression,AssemblyandAssociation

Followingfrom point(d)above,itisthereforequiteproblematicfordraftersofthebill

toattempttocriminalisefreedom ofassociation,assemblyandexpressionofLGBT

persons.Freedom ofexpression is one ofthe fundamentaltools available to

individualsandcivilsocietyinparticularto effectsocialchange.Consequently,

article21(1)(a)ofthe1992Constitutionsafeguardsfreedom ofexpression.As

establishedearlieron,thefreedom ofLGBTQ+personstoassociate,assembleand

raiseconcernsoftheimpactofapubliclawontheirlivescannotbederogatedasfar

ashumanrightslaw isconcerned.Attheriskofsoundingrepetitive,itisnotin

disputethathumanrightsarenotabsolute.However,theconcernshavebeenthe

degreetowhich,andthegroundsuponwhichthoserightsmayberestricted.8While,

theremaybemarkedculturaldifferencesacrosssocieties,therestrictionofthis

rightmustsatisfythelimitationtest.BeingpartofagamutofrightsundertheICCPR,

theHumanRightsCommitteecontendsthatthegroundsprovidedtorestrictsuch

rightsalreadyveststateswithsufficientpowersduringemergencies.Whichmeans

that emergency situations willbe taken into account when assessing the

proportionalityoflimitingthoserightsbutmaynothavetobeinvokedtoderogate

6ResolutionOnProtectionAgainstViolenceAndOtherHumanRightsViolationsAgainstPersonson
theBasisoftheirRealorImputedSexualOrientationorGenderIdentity(2014)para3
7Article26ofViennaConventionontheLawofTreaties(
8 IBantekas&LOetteInternationalHumanRightsLawandPractice,CambridgeUniversity
Press,(2020)ThirdEdition.P.404
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from thatright.9 Atthisstage,thequestiontoaddressis,whatistheexisting“state

ofemergency”towarranttheimpositionofrestrictionsonthefreedom ofexpression

byLGBTIpersonsasjustifiedinthebill?

Whilerecognisinglocalandnationaldifferences,oftentimes,groundssuchaspublic

moralityused fortherestriction offreedom ofexpression “carriestheriskof

privileging majoritarian orstate centric interpretation ofrights”10and therefore

impositionofsuchrestrictionsrequireacarefulassessmentofthecircumstancesof

personswhowillbeaffectedbythem.Same-sexsexualorientationevenifcontrary

toprevailingsocialnorms,itisimpossibletodivorcefrom othermultipleidentities

anindividualembodies.Thus,canitbejustifiedthatpersonsidentifyingasLGBTQ+

cannotfreelyexpressthemselvesagainsttheconsequencesofstatelawsandpublic

attitudesontheirlives?Itistheconsideredview oftheCommissionthatholding

suchviewsmaybepronouncedunconstitutionalifchallenged.

f.SustainableDevelopmentGoals(SDGs)

GhanahassubscribedtotheSDGsasthesuccessortotheMDGs.Indeed,the

PresidentoftheRepublic,NanaAddoDankwaAkufo-Addoistheco-chairofthe

eminentgroupofadvocatesfortheSDGs.

TheSDGscriticallyanalysedarehumanrightscommitmentsexpressedinadifferent

form.Putdifferently,humanrightsandtheSDGsaretwosidesofthesamecoin.The

overarchingthemeoftheSDGsis“leavingnoonebehind”similartotheprinciples

undergirdinghumanrights–non-discrimination,andequality–whichmeansthatany

actionbyanarm ofgovernmentmustbeseentoadvancethesevaluesandnotto

waterthem down.Therefore,abillwhichhasthetendencyofcriminalisingthestatus

ofLGBQ+basedontheirsexualorientationwilldefinitelypushthem tothefringes

henceunderminingtheSDGsagendaof“leavingnoonebehind”

SPECIFICSCOMMENTSONSELECTEDCLAUSESOFTHEBILL

i. Clause1:TheCommissionobservesthatpersonsholdingthemselvesas

intersexareincludedinthebillforcriminalisationandpossibleincarceration.

TheCommissionwouldliketoemphasisethatintersexpersonsasdefinedby

thebillas“anindividualwhosesexualanatomyorchromosomesdoesnotfit

the traditionalmakers offemale ormale assigned atbirth.”Clearly,a

biologicalcondition orsexcharacteristics and nota question ofsexual

orientation.Anindividualwhodoesnotfitintothebinarycategorisationof

maleandfemaleduetobiological“anomaly”cannotbeconsideredtohave

committedacrimeoversomethingthepersondidnotdetermine.

9Asabovep.406
10Asabovep.405
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ii. Clause 2:this provision seeks to provide an interpretation for what

constitutes “Ghanaian FamilyValues”and states thatthese include the

recognitioninClause2(f)that“GhanaianFamilyValues”holdtheidealsof

compassiontowardstheweakandvulnerableaswellasthecustomaryideal

to establish a free and justGhanaian society.Definitely,this Clause is

consistentwithhumanrightsprinciplesandvaluesofprotectingtheweak

andvulnerablefrom thetyrannyofthemajoritybasedonthe“majoritarian

values”.Inotherwords,theso-calledGhanaianHumanValuesareconsistent

withhumanrightsvaluesandalsorecognisetheneedtoshowsympathyand

empathytoallhumanbeingsregardlessofheinouscrimesthattheymight

havecommittedifatall.

iii. Clause3(2)(e)(f)(g):thisprovisionisinconsistentwiththeConstitution,

particularlyArticle33(1),34(1).Infact,nolawhoweverwell-intentionedcan

takeawaythemandatesoftheinstitutionsreferredtointhisClauseoftheBill

especiallywhen the Judiciaryisvested with the exclusive constitutional

mandate to adjudicate cases,including interpretation ofthe law in a

democraticdispensation.InrespectoftheLegislature,itisdutyboundnotto

entertainBillsorenactlawsthatarepotentiallyinconsistentwiththeethosof

freedom, justice, and the protection of fundamental human rights

underpinning the Constitution.Regarding the IndependentConstitutional

BodieslikeCHRAJandNCCE,Clause3(2)(h)oftheBillisvoidabinitiointhat

itruns counterto the constitutionally guaranteed mandates ofthese

institutionstoprotectthehumanrightsandfreedomsofallhumanbeings,as

wellaseducatethecitizenryontheirrightsandresponsibilities,including

homophobic/hatespeech,policyandbillsthatcanincitehatred,fearand

violenceagainstLGBTIpersons,whoarehumanbeings.

iv. Clause4appearstoobroadandvagueintermsofwhatconstitutesthe

parametersorscopeoftheterm “undermining”PSHR.Thiscanleadtoabuse

ofpowerbypublicofficialsempoweredtoarrestandprosecuteoffenders

undertheBill.Additionally,thisClausecan adverselyaffecttherightto

personallibertyofanypersonperceivedorsuspectedtobeLGBTIperson.

v. Clause6(1)(a)(i)(ii)(iii):thisprovisionviolatestherighttoprivacyofhome
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andunjustifiedinterferencewithpersonalliberty.Itistriteknowledgethat

usuallyhumanbeingsdonotengageinsexualactsinopenplacesotherthan

intheprivacyoftheirhomes.Therefore,anyattempttopromoteasituation

wherebypeople’shomescanbecomethesubjectofinvasionsmerelyin

searchofpersonsdeemedtobeengaginginsame-sexactivitiescannotbe

countenanced.

vi. Clause12(2):thisprovisionseekstogaganyform ofadvocacyaimedat

protecting LGBTIpersonsfrom actsofintimidation,assault,harassment,

violence,homophobiaetc.whichunderminestheirrightstoliveashuman

beingsdevoidoftheirrighttolivewithoutfear.

vii. Clauses15and16:theseClausesviolatetherightstofreedom ofexpression

andopinion;freedom ofassociation;freedom ofassemblyandmovement,

whicharecriticalforprotectingtherightofLGBTpersonstomountadvocacy

campaignstoprotectthemselvesfrom imminentdangerorthreattotheir

livesoccasionedbyhomophobicpropaganda.

viii. Clause17and18:theseClausesflyinthefaceoftherightstoequalityand

non-discriminationaswellasfreedom ofassociation.Itistoobroadregarding

whoandhow todetermineaperson’sstatusasanLGBTIpersonthatmay

resultindenialofservices.Inherently,thisclausealsohasthetendencyto

leadtoproofofaperson’sstatusthroughpotentialintroductionofLGBTI-free

Passport(likeCOVID19VaccinePassport).

ix. Clauses20&21:thisprovisionisinimicaltohumanrightsinthatitseeksto

provideaccesstomedicalcare(righttohealth)undercertainconditions.In

otherwords,itprovidesforconsenttobesoughtunderduress.Furthermore,

itseekstogivedirectivestoajudicialofficerintheexerciseofhisduties,

whichincludesupholdingthehumanrightsandfundamentalfreedom ofall

persons.

4.CONCLUDINGREMARKS
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TheCommissionacknowledgesthatLGBT+issueisacontentiousone.Nonetheless,

theCommissionbelievesthatthebillhasthetendencyto worsenthealready

precarious human rights conditions ofLGBTQ+ persons as a minority group

including stifling freedom ofexpressionofhuman rightsdefendersguaranteed

underthe Constitution.The unintended consequence ofcriminalisation further

exposesLGBTIpersonstomarginalisation,vulnerabilities,andgrosshumanrights

violationssuchas“mobjustice’’whichisalreadyasub-cultureintheGhanaian

societywhereforinstancesuspectedthievesandwomentaggedas“witches”have

sadlybecomevictims.

The Commission concludes by stating thatwhile Parliamentis vested with

legislativepowerofthestate,passing abillwith farreaching implicationsfor

vulnerableGhanaiansdemandsalotofintrospectionsoasnottodenttheimageof

Ghanaasanoasisofpeace,toleranceanddemocracyonthecontinentandinthe

comityofnationsinternationally.

5.RECOMMENDATION

TheCommissionthereforerecommendsthatanextensivenationaldebateaswellas

constructiveengagementwiththeLGBTQ+communityandallrelevantstakeholders

willprovideabetternationalresponseonthismatterasopposedtocurrentattempt

ofstatecriminalisationthroughthisBill.

DATED THIS 29th SEPTEMBER 2021AT THE OLD PARLIAMENT HOUSE,HIGH

STREET,ACCRA


